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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

(Head notes prepared by M. P. Barks, State Reporter.) 



Pehsinger's Admr'x v. Alleghany Ore & Iron Co. — Decided at 
Richmond, January 21, 1904. — Buchanan, J. Absent, Keith, P., and Card- 
well, J. 
1. Master and Servant — Safe place — Dangers not to be anticipated. It 
is the duty of the master to use ordinary care to provide his servant a rea- 
sonably safe place in which to work. What is ordinary care depends on the 
circumstances of the particular case, and is such care as a person of ordi- 
nary prudence would exercise under like circumstances. It is the master's 
duty to anticipate and provide against consequences that may be reason- 
ably expected to occur, but he is not bound to foresee and provide against 
that which reasonable and prudent men would not expect to happen. 



Turner and Others v. Barraud and Others. — Decided at Eich- 

mond, January 14, 1904, — Harrison J. Absent, Keith, P. 

1. Jurisdiction of Courts — Presumptions. The judgments and proceed- 
ings of superior courts of general jurisdiction are presumed to be right 
until the contrary is shown. Such courts are presumed to have jurisdiction 
of both the subject-matter and the parties to causes in which they render 
judgments, but this presumption only arises as to jurisdictional facts con- 
cerning which the record is silent. If the record discloses a particular 
method of service of process and none' other is alleged, none other will be 
presumed. 

2. Judgments — Infants — Guardian ad litem — Process — Collateral attack. 
The only way known to our law of bringing an infant before a court is 
by a guardian ad litem appointed to conduct his defence for him. If he 
has appeared in a suit by a guardian ad litem regularly appointed for that 
purpose, he cannot afterwards, in an independent suit, impeach a decree 
rendered against him for errors and irregularities in the proceedings in the 
suit in which the decree was rendered; but if no guardian ad litem was 
appointed or recognized by the court, he is not bound by the action of one 
who assumed to act for him, and the decree against him is void and may 
be collaterally assailed. 

3. Process — Guardian ad litem — Appointment — Case in judgment The 
memorandum made by counsel is the clerk's chart by which he is to be 
guided in making out the summons, appointing guardians ad litem, and 
maturing causes for hearing. He is not called upon to read the bill or 
declaration and undertake to reconcile it with the memorandum. The 
appointment by the clerk of a guardian ad litem for the "infant defend- 
ants" at the same rules at which a bill was filed does not embrace an infant 
named in the bill, but who was not mentioned in the memorandum for suit, 
nor in the summons, nor in the entry on the clerk's rule book, where it 
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appears that the names of all other parties to the suit, including five 
other infants, were mentioned in said memorandum, summons, and rule 
book. The appointment of the guardian ad litem by the clerk for the 
"infant defendants" applies to the other five infants mentioned, and the 
answer filed by a guardian ad litem including the name of the omitted 
infant and purporting to be filed for him does not bind him, where, as in this 
case, the court did not subsequently recognize or treat him as such guardian 
ad litem. The hearing of the cause on such answer is not a recognition by 
the court of the right of the guardian ad litem to act for the omitted 
infant in view of the fact that the caption to the decrees omits his name, 
though the names of all other parties were given. 

4. Partition — Life tenant — Remainderman. A life tenant cannot main- 
tain a suit against the remainderman for partition. 

5. Parties — Process. Simply naming a party in a bill as a defendant 
does not make him such. He must be brought within the jurisdiction of 
the court by citation, voluntary appearance, legal representation or by 
some means recognized by the law as sufficient. He must have the oppor- 
tunity of being heard in order to be bound by any decree made in the cause. 

6. Jurisdiction — Matters within the issue. In a bill filed by a life tenant 
to construe the will of the testator under whom he holds, and to ascer- 
tain his interest in the residuum of the testator's estate, and subject it to 
payment of complainant's debts, there can be no decree for the sale of the 
remainder of the land in which he has a life estate. This is outside of the 
issue presented by the pleadings. Not only must courts have jurisdiction 
of the subject-matter of litigation and of the parties, but the point decided 
must be in substance and effect within the issue. 



Carson Lime Co. v. Kutherford's Administrator. — Decided at 

Richmond, January 14, 1904. — Cardwell, J. Absent, Buchanan, J. 

1. Negligence — Bridge on private road — Defects — Warnings. The owner 
of a bridge along a private road is not liable to one attempting to cross 
it for injuries occasioned by the fall of the bridge, where it appears that 
neither the public nor the person injured were expressly or impliedly 
invited to use it, and the owner has endeavored to prevent its us by erect- 
ing gates at each end of it, which were kept constantly closed and fre- 
quently locked, and has placed a notice in a conspicuous place on the bridge 
forbidding its use without application to the owner or his servants, and 
where the party injured has been instructed by his master and also by 
the owner of the bridge to take another route, and the owner has no reason 
to believe that the instructions will not be obeyed. The owner of the bridge, 
under the circumstances, owed the person iniured no duty, and without 
this there could be no negligence. 

2. Negligence — Bridge on private road — Defects — Notice to owner's ser- 
vant — Servant's authority. A master cannot be held liable for an injury 
resulting from the fall of a private bridge known by him to be in a defec- 
tive condition where he used the precautions above set forth to prevent the 



